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ORDER-IN-ORIGINAL

1. This copy is granted free of charge for the use of the person to whom it is issued.

2. An appeal against this order lies with the Commissioner of Customs (Appeal), Jawaharlal
Nehru Custom House, Nhava Sheva, Taluka: Uran, Dist: Rajgad, Maharashtra – 400707 under
section 128(1) of the Customs Act. 1962 within sixtl days ,from the date' of communication of this
order. The appeal should be in duplicate and should be filed in Form CA-1 Annexure on the
Customs (Appeal) Rules, 1982. The Appeal should bear a Court Fee stamp of Rs.1.50 only and

should be accompanied by this order or a copy thereof. If a copy of this order is enclosed, it should
also bear a Court Fee Stamp of Rs. 1.50 only as prescribed under Schedule 1, items 6 of the Court
Fee Act, 1970



3. Any person desirous of appealing against this decision or order shall. pending the appeal.
make payment of 7.5% of the duty demanded where duty or duty and penalty are in dispute. Ol

penalty, where penalty alone is in dispute.

g

Brief Facts of the Case

M/s. ABHISHEK ENTERPRISES (IEC:302067 124) having address at M- 107/5/ 1,

MIDC AREA, WALUJ, AURANGABAD-431136 (hereinafter referred to as 'the Importer’)

had imported items viz. HIPS DISSIPATIVE SHEET (hereinafter referred to as 'the

subject goods') vide Bills of Entry as mentioned Table-A below, classifying the same

under CTH 3926 and the same has been cleared through Customs.

2 During the course of Post Clearance Audit of Bill of Entry, it is noticed that the

Importer has imported the goods as mentioned in TABLE-A and has paid IGST @ 12%

under serial number 8 1 of Schedule-II of Notification No.01/2017-1ntegrated Tax (Rate)

dated 28.06.2017. The details of description of goods, Bill of Entry, assessed IGST

amount, are as per Table-A

3 . After going through imported goods descriptions, IGST Notification No.01/20 17-

IT rate dated 28.06.2017(as amended) & Notification 43/20 17-IT rate dated 14.11.2017

(as amended), it appears that imported goods will fall under Sl. No. 111 of Schedule III

wherein applicable 1(;ST rate @ 18% instead of Sl. No. 81 of Schedule-II wherein

applicable IGST rate @ 12%. However, Importer paid IGST @ 12% as per SI. No. 81 of

Notification No. 01/2017 against the imported goods. For better appreciation, the

relevant part of Notification 01/20 17 is as below:

edule

Sr. No

81

82

111

IGST

Rate

12%

12%

18%

Description of Goods

Feeding Bottles

Plastic Beads

Other articles of plastics an articles of other

materials of headings 3901 to 3914 (other than

bangles of plastics, plastic beads and feeding

bottles)

4. Since, the applicability of IGST is @ 18% as per Sr.No. 1 1 1 of Schedule-III of IGST

Notification No.01/2017-1ntegrated Tax(Rate) dated 28.06.2017 on "Other articles of

plastics and articles of other materials of headings 3901 to 3914 other than bangles of

plastics, plastic beads and feeding bottles" is very clear and specific, it appears that the

Importer had wilfully made short payment of IGST by wrong availment of IGST Schedule

against imported goods, thereby paying lower duty than applicable and thus the

provisions of Section 28(4) are invokable in this case.

5. In view of above, a Consultative Letter No.2609/2021-22/Cl vide F.No: S/2-
Audit-Gen- 283/2021-22/JNCH/C 1 dated 26.11.2021 was issued to the Importer for



payment of short levied duty along with applicable interest and penalty (tabulated below

in Table -A). Vide the aforementioned Consultative letter, the Importer was advised to

pay the Differential IGST along with interest and penalty in terms of Section 28(4) of the

Customs Act 1962. The Importer was further advised to avail the benefit of lower penalty

in terms of Section 28(5) of the Customs Act, 1962, by early payment of short paid IGST

duty and interest along with penalty @ 15%. However, no reply or submission is given

by importer in this regard, till date.

TABLE-A

Inv

No. / 1tem

No

01/01

Description IGST

@12% (in

Rs.)

25,443.6

DifferentialIGST

@18% (in IGST (in

Rs. ) Rs.)

38, 165.4 12,721.8495803 1

dt

18.09.2019

HIPS DISSIPATIVE

SHEET(ITEM CODE

BPSW2407) (CAPrivE

coNSUMPrioN)

1,82,000.0

The total assessable value of the BE items so imported is 1,82,000/- mld it

appears that a short levy of iOST amounting to Rs. 12,722/- (as detailed mentioned

above) is recoverable from the Importer along with applicable interest and penalty.

6. Relevant Legal Provisions: After the introduction of self-assessment vide Finance

Act, 2011, the onus is on the Importer to make true and correct declaration in all aspects

including Classification, payment of duty mId calculation of dutyp but in the instant

case IGST amount on the subject goods has not been paid correctly.

7. Relevant legal provisions for recovery of duty that appears to be evaded are

reproduced here for the sake of brevity which are applicable in this instant case:

7.1 Section 17(1) Assessment of duty, reads as: An Importer entering any imported goods

under section 46, or an exporter entering any export goods under section 50> shall>

save as otherwise prouided in section 85, self-assess the duty2 if any) levia.ble on

such goods.

7.2 Section 28 (Recovery of duties not Levied or not paid or short-levied or short-paid or

erroneously refunded) reads as:

(4) Where any duty has not been tel'ted or not paid or has been short-leuied or short-paid

or erroneously reNnded, or interest payable has not been paid> part-paid or

erroneously refunded, by reason of. -

(a) collusion; or

(b) any wilful mis-statement; or

(c) suppression of facts.



by the Importer or the exporter or the agent or employee of the Importer or exporter,

the proper offIcer shall, within flue years from the reteuant date, sen;e notice on the

person chargeable with duty or interest which has not been so levied or not paid or

which has been so short-leuied or short-paid or to whom the refund has erroneously

been made, requiring him to show cause why he should not pay the amount specifIed
in the notice.

(5) Where any duty has not been Levied or not paid or has been short-levied or short paid

or the interest has not been charged or has been part-paid or the duty or interest has

been erroneously refunded by reason of collusion or any wilful mis-statement or

suppression of facts by the Importer or the exporter or the agent or the employee of

the Importer or the exporter, to whom a notice has been serued under sub-section (4)

by the proper offIcer, such person may pay the duty in fuLI or in part, as may be

accepted by him, and the interest payabLe thereon under section 28AA and the

penalty equal to fIfteen per cent of the duty specifIed in the notice or the duty so

accepted by that person, within thirty days of the receipt of the notice and inform the

proper offIcer of such payment in writing .

(6) Where the Importer or the exporter or the agent or the employee of the Importer or the

exporter, as the case may be, has paid duty with interest and penalty under sub-

section (5), the proper offIcer shall determine the amount of duty or interest and on

determination, if the proper offIcer is of the opinion-

(i) that the duty with interest and penalty has been paid in full, then, the proceedings

in respect of such person or other persons to whom the notice is serued under sub-

section (1) or sub- section (4), shall, without prejudice to the provisions of sections

135, 135A and 140 be deemed to be conclusive as to the matters stated therein; or

(ii) that the duty with interest and penalty that has been paid falls short of the amount

actually payable, then, the proper offIcer shall proceed to issue the notice as provided

for in clause (a) of sub-section (1) in respect of such amount which falls short of the

amount actually payable in the manner specifIed under that sub-section and the

period of two years shall be computed from the date of receipt of information under

sub-section (5).

7.3 Section 28AA-(Interest on delayed payment of duty).

7.4 Section 46- [Entry of goods on importation, subsection 46(4)].

7.5 Section 1 11- (Conpscation oJ improperly imported goods etc.)

7.6 Section 1 12- (Penalty for improper importation of goods etc.).

7.7 Section 1 14A-(Penalty for short-Levy or non-teuy of duty in certain cases)

7.8 Section 1 17- (PenaLties for contrauention, etc., not expressly mentioned).
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8. Acts of omission and commission by the Importer:

8. 1 As per section 17(1) of the Act, "An Importer entering any imported goods under

section 46, shall, save as otherwise provided in section 85, self-assess the duty, if any,

leviable on such goods." Thus, in this case the Importer had self-assessed the Bills of

Entry and appears to have Short levy of IGST by way of wrong availment of IGST

Schedule. As the Importer got monetary benefit due to said act, it is apparent that the

Importer deliberately made short payment of 1(3ST by wrong availment ofIGST Schedule

against said goods in the Bills of Entry during self-assessment. Therefore, differential

duty is recoverable from the Importer under Section 28(4) of the Customs Act, 1962

along with applicable interest as per Section 28AA of the said Act.

8.2 it appears that the Importer has given a declaration under section 46(4) of the

Act, for the truthfulness of the content submitted at the time of filing Bill of Entry.

However, the applicable I(;ST rate on the subject goods was not paid by the Importer at

the time of clearance of goods. It also appears that the Importer has submitted a false

declaration under section 46(4) of the Act. By the act of presenting goods in

contravention to the provisions of section 111(m), it appears that the Importer has

rendered the subject goods liable for confiscation under section 111(m) of the Act. For

the above act of deliberate omission and commission that rendered the goods liable to

confiscation. Accordingly, the Importer also appears liable to penal action under Section

112 (a) and/or 114 A of the Customs Act, 1962.

9 . From the foregoing, it appears that the Importer has wilfully made short payment

of IGST against the import goods; that the Importer has submitted a false declination

under section 46(4) of the said Act. Due to this act of omission of Importer9 there has

been loss to the government exchequer equal to the differential duty.

10. Therefore, in terms of Section 124 read with Section 28(4) of the Customs Act>

1962; M/s. ABHISHEK ENTERPRISES (IEC:302067124) was hereby called upon to

show cause as to why:

i. The IGST rate 12% claimed under Schedule II-Sr. No.81 of 1(,ST levy Notification No.

01/20 17-Integrated Tax (Rate) dated 28.06.2017 for the subject goods should not be

rejected and IGST rate 18% under Schedule III Sr. No. 111 of said notification should
not be levied.

ii. Differential IGST amount of Rs. 12,722/- (Twelve thousand seven hundred twenty_

two only) with respect to the items covered under Bill of entry as mentioned in

TABLE-A to this notice should not be demanded under Section 28 (4) of the Customs

Act, 1962 along with applicable interest as per Section 28AA of the Customs Act>

1962
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iii. The subject goods as detailed in TABLE-A to this notice having a total assessable

value of Rs. 1,82,000/- should not be held liable for confiscation under Section

111(m) of the Customs Act, 1962.

iv. Penalty on the duty specified in the consultative letter should not be recovered under

the provisions of section 28(5) of the Customs Act, 1962.

v. Penalty should not be imposed on the Importer under Section 112 (a) and/or 114
A of the Customs Act, 1962.

WRITTEN SUBMISSONS AND RECORDS OF PERSONAL HEARING

11. The noticee was given opportunities for Personal Hearing on 30.04.2025,
15.05.2025, and 10.06.2025 with prior intimation. However, the importer neither
submitted any reply to the SCN nor any one appeared for the personal hearing on the
scheduled dates. However, the importer had been given sufficient opportunities in
compliance of principle of natural justice however the importer did not avail the same.
I, therefore, in terms of Section 122A of the Customs Act, 1962 proceed to decide the
case ex-parte on the basis of available record.

DISCUSSIONS AND FINDINGS

12. 1 have carefully gone through the facts of the case. I have carefully gone through
the records of the case. The importer has filed a Bill of Entry (BE) bearing No. 4958031
dated 18.09.2019 for the clearance of "HIPS DISSIPATIVE SHEET (ITEM CODE
BPSW2407) (CAPTIVE CONSUMPFIONy'. The Assessable value of the goods is Rs.
1,82,000/- and paid 1(;ST @12% as per Serial No. 81 of Schedule II of Notification No.
01/2017 on these items.

13. 1 find that IGST applicable on the said item is 18% as per Sr. No. 111 of Schedule
III of notification No. 01/20 17 and I(;ST paid by the importer @12% as per Serial No.
81 of Schedule II of Notification No. 01/2017 is applicable to feeding bottles only.
Therefore, I find that the importer has wilfully mis-declared the subject goods by way of
wrong lasT Schedule for the purpose of getting monetory benefit by misclassification.

14. 1 find that, as per section 17(1) of the Act, “An Importer entering any imported
goods under section 46, shall, save as otherwise provided in section 85, self-assess the
duty, if any, leviable on such goods.” Thus, in this case as the importer got monetary
benefit due to said act, it is apparent that the same was done deliberately by wilful mis-
classification of the said goods in the Bill of Entry during self-assessment. Therefore,
differential duty is recoverable from the importer under Section 28(4) of the Customs
Act, 1962 along with applicable interest as per Section 28AA of the said Act.

15. Further, the Importer has submitted a false declaration, by suppressing the facts
as stated in above para, under Section 46(4) of the Act. Thus, the imported goods in
question are liable for confiscation under Section 111 (m) of the said Act. For the above
act of deliberate omission and commission, the importer has rendered the goods liable
to confiscation under Section III (m) , the Importer, M/s. ABHISHEK ENTERPRISES
(IEC:302067124) is also liable to penal action u/s 112(a) and/or 114A of the Customs
Act,1962. Regarding imposition of penalty under Section 114AA, I find that the Audit
has not brought any document on record which was found false or incorrect. As such
the penalty under Section 114AA is not imposable in the present case.

17. 1 find that the importer has not paid the duty difference within 30 days as per
Section 28(5) of the custom Act, 1962 the proceedings in respect of the said SCN dated
09.09.2024 cannot be concluded in accordance to Section 28(5) read with section 28(6)
of the Customs Act 1962 and thus the imported goods are still liable for confiscation
under Section 111 (m) of the said Act and accordingly, the Importer, M/s. ABHISHEK
ENTERPRISES (IEC:302067124) to penal action u/s 112(a) and/ or 114A of the Customs
Act,1962 read with the section 28 of the Customs Act, 1962. On the aspect of
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redemption fine, I find that since the imported goods is leviable to IGST @ 18% and by
not paying the same the importer has availed undue benefit. In the instant case and
therefore, the liability of the goods for confiscation would definitely be there under
Section 111 (m) of the Customs Act, 1962. 1 find that however, the goods imported vidc
bill of entry mentioned in Table-A, to SCN are not available for confiscation. In this
regard, I rely upon the order of Hon'ble Madras High Court in the case of Visteon
Automotive Systems India Pvt Ltd Vs CC Chennai [ C.M. A. No. 2857 of 2011 & M. P. No.
1 of 2011] wherein it hag been held that: “The penalty directed against the importer under
Section 112 and the fIne payable under Section 125 operate in two different fIelds. The
Dne under Section 125 is in lieu of conDscation of the goods. The payment ofBne foLlowed
up by payment of duty and other charges LeuiabLe, as per sub-section (2) of Section 125,
fetches relief for the goods from getting confIScated. By subjecting the goods to payment
of duty and other charges, the improper and irreguLar importation is sought to be

regularised, whereas, by subjecting the goods to payment of fIne under sub-section (1) of
Section 125, the goods are saved from getting confIScated. Hence, the availability of the
goods is not necessary for imposing the redemption fIne. The opening words of Section
125, "Whenever confIScation of any goods is authorised by this Act ... . “, brings out the
point clearLy. The power to impose redemption fIne springs from the authorisation of
confIScation of goods provided for under Section 111 of the Act. When once power of
authorisation for confIScation of goods gets traced to the said Section 111 of the Act, we
are of the opinion that the physical auaitabitity of goods is not so much reteuant. The
redemption fIne is in fact to avoid such consequences flowing from Section 111 only .
Hence, the payment of redemption fIne saues the goods from getting confIScated. Hence,
their physical availability does not haue any signifIcance for imposition of redemption fIne
under Section 125 of the Act”

18. In view of the discussion and findings as above, I pass the following order:

ORDER

1. I order to reject the self-assessment done by the Importer M/s. ABHISHEK
ENTERPRISES (IEC:302067 124) for the imported goods mentioned of the Bill of
Entry No. 4958031 dated 18.09.2019 as detailed in Table -A to SCN, and order
to re-assess the goods with IGST @ 18% as per Sr. No. 111 of Schedule III of
Notification No. O1/2017.

ii. I confirm the demand of differential IGST of Rs. 12,722/- (Rupees Twelve
Thousand Seven Hundred Twenty-Two Only) on M / s . ABHISHEK
ENTERPRISES (IEC:302067124) under section 28(4) of the Customs Act, 1962
along with applicable interest under section 28AA ibid.

Iii . I hold the goods valued at Rs. 1,82,000/- (Rupees One Lakh Eighty-Two
Thousand Only) liable for confiscation under Section 111(m) of the Customs Act,
1962. However, as the goods are not available for such confiscation, I impose a
redemption fine of Rs. 18000/- (Rupees Eighteen Thousand only) under section
125 of the Customs Act, 1962 in lieu thereof.

IV . 1 impose a penalty of Rs. 12,722/- ( Rupees Twelve Thousand Seven Hundred
Twenty Two only) with applicable interest on the importer under Section 114A
of Customs Act, 1962. However, such penalty would be reduced to 25% of the
total penalty imposed under Section 1 14A of the Customs Act, 1962 if the penalty
is paid within 30 (thirty) days of communication of this Order, in terms of first
proviso to Section 11'IA of the Customs Act, 1962.

v. I refrain from imposing penalty under Section 1 12 as the penalty is imposed under
section 1 14A of the Customs Act, 1962. 1 also refrain from imposing penalty under
Section 114AA on the importer.
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19. This order is issued without prejudice to any other action that may be taken in
respect of the goods in question and/or against the persons concerned or any other
person, if found involved under the provisions of the Customs Act, 1962, and/or other
law for the time being in force in the Republic of India.

Assis 'e;ommissioner of Customs
Appraising Group-IIO, JNCH, NS-I

:: rfa? iF:',hEFiT;l;,$fff,?:?J?„7J:£A;Dq3ql?,ePalaS}FN bt ' t\ Jq

To

Iaa'r–
Copy to;

1. The Deputy Commissioner of Customs, CRAC, JNCH, NhavaSheva).
2. The Deputy Commissioner of Customs, Central Adjudication Cell, JNCH.
3. Notice Board

4. Office Copy

.\SED

hi& t+.qi/ KLC£iY£D
%y$q%qiwr qd aqa nq? ( i:>
C&l-RAL REVIEW & APPEAL CELL a)

NS-V

£K7 SLP PgS

LIaR$RKRHMgyP pB$_W)PWF
qq Ii{did#f 'W w,qq§q
,jp„qhadatFlehruCushn 110USe, Nhava She'ia


